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acter similar to that of general partner- 
ship or the consolidation of their inter- 
ests in the carrying business is shown, 
which was not done in the present case." 
It may be observed that thiB ruling has 
not been cited with approval in any sub- 
sequent case. It is, as has been seen, 
entirely opposed to the authorities cited 
above, and is likewise at variance with 
the conclusions in the following cases : 
McElroy v. Nashua, $•<:., Railroad Co., 
4 Cush. 400 ; Murch v. Concord, $-c, 
Railroad Co., 29 N. H. 9 ; Peters v. 
Rylands, 20 Fenn. St. 497 : Champion 
v. Bostwick, 11 Wend. 571 ; 18 Wend. 
175 ; Barron v. Illinois, Stc, Railroad 
Co., 1 Biss. 453; 5 Wall. 90; Toledo, 
8fc, Railroad Co. v. Rumbold, 40 111. 
143 ; Candee v. Pennsylvania Railroad 
Co., 21 Wis. 582 ; Hart v. Railroad 
Co., 8 N. Y. 37 ; Nelson v. Railroad Co., 
26 Vt. 717; Railroad Co. v. Winans, 
17 How. 39 ; Schopman v. Railroad Co., 
9 Cush. 25 ; Weed v. Railroad Co., 19 
Wend. 534 ; Williams v. Vanderbilt, 28 
N. Y. 21 7 ; Wyman v. Railroad Co., 46 
Me. 162. 



Shortly, the principles to be deducted 
from the foregoing cases are : 

1. A carrier is responsible for injuries 
received by a passenger in the course of 
his transportation, which might have 
been avoided or guarded against by the 
exercise on his part of extraordinary 
vigilance, aided by the highest skill. 

2. This vigilance and skill is de- 
manded of him as to all the agencies or 
means employed by him in the transpor- 
tation of the passenger. 

3. If, in order to perform his engage- 
ment with the passenger, he is obliged 
to rely on others, it does not change his 
liability that he is not able to direct or 
control them. 

4. No contract or agreement between 
the contracting carrier and another car- 
rier, unknown or unassented to by the 
passenger, can oblige the latter to resort 
for his remedy to any other carrier than 
the one with whom his contract for car- 
riage was made. 

John D. Lawson. 
St. Louis. 



Court of Chancery of New Jersey. 
HENRY FLAACKE v. MAYOR OF JERSEY CITY et al. 

A solicitor who is a party to a suit and appears in his own behalf, is entitled to 
the allowances made by the fee-bill for his services therein, except a retaining fee. 
Certain items of costs and their taxation and allowance considered. 

Motion for re-taxation of costs. 

8. B. Ransom, for the motion. 

8. C. Mount, contra. 

Runyon, Chancellor. — The complainant objects not only to cer- 
tain items of the bills of costs as taxed for the defendants Andrew 
B. Church and S. C. Mount respectively, on the ground that the 
allowances are greater than the law authorizes, but insists that Mr. 
Mount, who is a solicitor of this court, and appeared in the cause 
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in his own person, is not entitled to any costs, because he did not 
appear by solicitor. The objections cannot be sustained. A 
solicitor who is a party to a suit and appears in his own person, is 
entitled to the allowances made by the fee-bill for his services 
therein, except, of course, for a retaining fee. Willard v. Har- 
beek, 3 Demo 260. * * * 

[Here the Chancellor reviewed the items objected to, which 
being merely local are omitted.] The clerk performing the solici- 
tor's work, at his request, charges him for it the fees to which the 
latter is entitled ; and for convenience in keeping accounts between 
them, places the charge in the clerk's column instead of the solici- 
tor's. The charge of $1.85 is, if the bill in fact contains three 
folios, correct. The objection to the charge for entering appearance 
is that fifty-two cents are allowed for it, whereas but twenty cents 
should have been allowed. Here, again, the clerk has done the 
solicitor's work and charges him the fees to which the latter is 
entitled for doing it. The solicitor's fees for drawing the appear- 
ance are according to immemorial practice, there being no special 
provision for this work in the fee-bill, as there is not for his com- 
pensation for drawing a bill of costs, twenty cents. The clerk 
was, as the law stood when the appearance was entered, entitled to 
twelve cents for filing, and to twenty cents for entering the appear- 
ance. There is no error in this item. 

These charges by the clerk for solicitor's work at solicitor's rates, 
have the sanction of very long-continued practice through the 
administration of various clerks, and the propriety thereof seems 
not to have been called in question. ' They are just. If made in 
the solicitor's column of the bill of costs there would be no ground 
for challenging them, for the solicitor is entitled to make them. 
From time immemorial the practice has been, for convenience, to 
charge them in the clerk's column. It of course makes no differ- 
ence to the suitor who is required to pay them, whether they are 
charged in the one or the other. If the clerk does such work for 
the solicitor at his request, the fee allowed to the latter by the fee- 
bill would be the reasonable compensation for it. 

The construction of the fee-bill which has been followed in the 
taxation of costs for filing the answer and its accompanying affida- 
vits, &c, has existed for very many years and under different 
clerks in chancery, and though the attention of the legislature 
appears to have been drawn to it in the passage of the act of 1870 
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(Pamph. L. of 1879, p. 103), yet it left the construction undisturbed 
except in the respects specified, and it so, by implication, recog- 
nised it. By that act it is provided that if upon any paper filed 
there be " endorsed any return, affidavit of service or of non-resi- 
dence or statements of sheriffs on executions, or masters' fees, or 
other matter," but one fee for filing such paper with such matter 
endorsed thereon shall be allowed. It will be seen that the prohi- 
bition (for such, in view of the existence of the practice under 
consideration, it in effect is) is directed merely to certain endorse- 
ments, and it does not extend by its terms (nor by implication) to 
affidavits of verification and schedules attached to a bill or answer. 
It has reference to returns and matters of a like character, without 
regard to the mode in which they are made, whether it be by state- 
ment or affidavit. 

All the charges excepted to are allowable, except the retaining 
fee in Mr. Mount's bill. It does not appear that he employed 
counsel, and therefore a retaining fee will not be allowed. As to 
the alleged excess in the charges and allowances for the number 
of folios in papers, those errors, if they exist, are of course to bo 
corrected. No costs of this motion will be awarded to either 
party. 

Officers may not detain papers or but who has never been admitted : 

records until their fees arc paid : Anon., Coates v. Hawkyard, 1 Russ. & My]. 

Dickinson's Prec. 24 ; Taylor v. Lewis, 746 ; Willett v. Lord Clifton, Glasse. 

2 Ves. Ill; Hatjne v. Watts, 3 Swanst. 254 ; Humphreys v. Harvey, 1 Bing. 

93 ; Wait v. Schoonmaker, 15 How. Pr. N. C. 62 ; Jones v. Hayman, Earn. 46 ; 

460 ; Younij v. Sutton, 2 V. & B. 365 ; .-lines v. Gilman, 10 Mctc. 239 ; Perkins 

Rex v. Bury, Doug. 185, note ; see v. McDuffee, 63 Me. 181 ; Tedriek v. 

Owen's Case, 2 "Ves. 25 ; Farewell v. Miner, 61 111. 189 ; Robb v. Smith, 3 

Coker, 2 P. Wms. 460 ; nor the body Scam. 46. See Stevens v. Fuller, 55 

after a habeas corpus : Hopman v. Bar- N. H. 443. 

ber, 2 Str. 814. A solicitor being temporarily uncer- 

A party not a practising attorney or tificated will not estop him : Jones's 

solicitor cannot be entitled to costs for Case, Law Rep., 9 Eq. 63 ; Prior v. 

practising : French v. Morgan, 1 Hogan Moore, 2 M. & S. 605. See, however, 

230; Stewart v. New York, 10 Wend. Sparling v. Brereton, Law Rep., 2 Eq. 

597; People v. Steuben, 12 Id. 200; 64; AngelVs Case, 6 D. & L. 144; 

Verplanck v. Mercantile Ins. Co., 1 Fullalove v. Parker, 8 Jur. (N. S.) 

Edw. Ch. 46 ; Gillis v. Holly, 19 Ala. 1078 ; Young v. Dowlman, 3 You. & 

663. In Gordon v. Scott, 2 Bank. Reg. Jer. 24 ; nor affect the rights or liabili- 

28, a party serving the subpoenas on his ties of the parties to the suit, who are 

own witnesses was held entitled to the not attorneys: Reader v. Bloom, 10 

costs therefor. See Anon., Hal. Dig. Moore 261 ; 3 Bing. 9 ; Hope's Case, 

240, § 8. Law. Rep., 7 Ch. 766. 

Nor one pretending to be an attorney, An admission in another court has 
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sometimes been deemed sufficient : Wil- 
kinson v. Diggell, 1 B. & C. 158 ; Hulls 
v. Lea, 10 Q. B. 940. See Evans v. 
Duncombe, 1 O. & Jr. 372 ; Hill v. 
Sydney, 7 Ad. & E. 956. 

Attorneys who are partners should all 
be admitted in the courts in which they 
practise : Willett v. Clifton, Glassc. 254 ; 
Hittson v. Brown, 3 Col. 304. Yet it 
seems sufficient to recover, that one of 
them has been admitted in the court 
where the services were rendered : Ar- 
den v. Tucker, 4 B. & Ad. 815 ; Har- 
land v. Lilientkal, 53 N. Y. 438; 
Turner v. Reynell, 14 C. B. (N. S.) 
328; Meddowcroft v. Holbrooke, 1 W. 
Bl. 50. See McGill v. McGill, 2 Met. 
(Ky.) 258 ; Klingensmith v. Kepler, 41 
Ind. 341 ; Jones v. Page, 44 Ala. 657. 

The omission to obtain a license from 
the United States does not disqualify 
an attorney as to costs: Harrington 
v. Edwards, 17 Wis. 586; nor the 
omission of a stamp from his certificate : 
Middleton v. Chambers, 1 M. & G. 97. 

Proceedings against one not an attor- 
ney, if he held himself out to the plain- 
tiff' as such, will not be set aside : Lloyd 
v. Fenton, Hay & Jon. 35. 

In a suit against an attorney, he can- 
not conduct his defence both in person 
and by attorney : Robinson v. Palmer, 2 
Allen (N. B.) 223 ; Moscati v. Lawson, 
1 M. & Rob. 454; New Brunswick 
Railroad Co. v. Conybeare, 9 H. of L. 
Cas. 711; but see Bolan v. Egan, 2 
Brev. 426 ; Johns v. Bolton, 12 Penn. 
St. 339; Bransonv. Caruthers, 49 Cal. 
374 ; Cobbett v. Hudson, 1 El. & Bl. 
11. 

An executor, administrator, guardian 
or trustee, who is also an attorney, can- 
not recover for professional services 
rendered the estate : 3 Wins, on Ex'rs 
(6th Am. ed.) 1854, y, &c, 1861, m ; 
Willard v. Bassett, 27 111. 37 ; Keifs 
Estate, 5 La. Ann. 567 ; Allen v. Jar- 
vis, Law Rep., 4 Ch. 616 ; Spinks v. 
Davis, 32 Miss. 152 ; Christophers v. 
White, 10 Beav. 523 ; Moore v. Frowd, 



1 Jur. 643; Ontario v. Winnaker, 13 
Grant's Ch. 443 ; Meighen v. Bell, 24 
Id. 503 ; Broughton v. Broughton, 5 
De G., M. & G. 160 ; Morgan v. Han- 
nas, 49 N. Y. 667 ; but see Stanes v. 
Parker, 9 Beav. 388, and cases in note ; 
Harris v. Martin, 9 Ala. 895 ; Morgan 
v. Nelson, 43 Id. 585 ; Mumma's Ac- 
count, 5 Pa. L. J. Rep. 424 ; Scott v. 
State, 2 Md. 284 ; Clack v. Carton, 7 
Jur. (N. S.) 441 ; Hanson v. Baillie, 

2 Macq. 80 ; Teague v. Corbitt, 57 Ala. 
529 ; Welge's Case, 1 Fed. Rep. 216. 

The rule does not apply when such 
costs are not payable out of the trust 
funds : Col. Co. v. Cameron, 24 Grant's 
Ch. 548. 

The mayor of a city has been held 
competent to act as its attorney : Niles 
v. Muzzy, 33 Mich. 61. See Gibson v. 
Zanesville, 31 Ohio St. 184 ; Powers v. 
Decatur, 54 Ala. 214 ; but in Vin. Abr., 
Attorney, k, it is said that in an action 
by the commonalty of a town, one of 
the commonalty cannot appear as attor- 
ney for the commonalty, for he is party 
to the action ; a statute prohibiting a 
director of a bank to appear as its at- 
torney was deemed constitutional : West 
Feliciana Railroad Co. v. Johnson, 5 
How. (Miss.) 273 ; so brokers who 
were also attorneys were held not en- 
titled to charge counsel fees, for services 
about the business of their employer in 
relation to lands in their hands, as such 
brokers : Walker v. Am. Nat. Bank, 49 
N. Y. 659 ; Dyer v. Sutherland, 75 111. 
583 ; nor can a receiver act as his own 
counsel, so as to charge the estate for 
his services : Bank of Niagara Case, 
6 Paige 213 ; McGourky v. Downs, MS., 
N. J. Chan., May Term 1880 (see 
Adams v. Woods, 8 Cal. 32 1 ) ; nor can 
one member of a partnership who is an 
attorney charge the others for profes- 
sional services about the firm's affairs, 
either before or after dissolution : Mil- 
burn v. Codd, 7 B. & C. 419; Van 
Duzer v. McMillan, 37 Ga. 299 ; Mc- 
Crary v. Ruddick, 33 Iowa 521 ; nor 
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can an attorney who is a mortgagee re- 
cover his costs on his own foreclosure : 
Sclater v. Cottam, 3 Jur. (N. S.) 630 ; 
Patterson v. Dormer, 48 Cal. 369 ; nor 
can a solicitor who has an interest in 
attending to a cause, charge for his ser- 
vices, without an express agreement ; 
Martin v. Campbell, 11 Rich. Eq. 205 
(see Deere v. Robinson, 7 Hare 283) ; 
but he would be liable for costs : Vbor- 
liees v. McCartney, 51 N. Y. 387 ; Cone 
v. Donaldson, 47 Penn. St. 363 ; a di- 
rector of a corporation who brought 
suit as an attorney against such corpora- 
tion, was held entitled to costs : Chris- 
tie v. Sawyer, 44 N. H. 298 ; as to a 
stockholder sustaining such relation, see 
Spence v. Whitaker, 3 Port. 297. 

An attorney can recover ordinary wit- 
ness fees when he offers himself as a 
witness in his own case : Leaver v. 
Whalley, 2 Dowl. 80 ; Taaks v. Schmidt, 
25 How. Pr. 340 ; or is called in 
another's case during his regular attend- 
ance at that term ; Parks v. Brewer, 14 
Pick. 192 ; Marshall v. Parsons, 4 Jur. 
1017 ; Abbott v. Johnson, 47 Wis. 239 ; 
but fees when so in attendance were 
refused in McWilliams v. Hopkins, 1 
Whart. 276 ; Crammer v. Huff, 1 Wend. 
25 ; Jones v. Botsford, 1 Pug. & Bur. 
581 ; see Reynolds v. Walker, 7 Hill. 
144. 

Where the cause was conducted by 
one member of a firm of attorneys, the 
fees of another member called as a wit- 
ness were allowed ; Butler v. Hobson, 5 
Bing. N. C. 128, 1 Arn. 424. 

Qucere, whether an attorney who calls 
himself as a witness can recover his fees, 
when the law does not allow other par- 
tics calling themselves to do so ; Grinnell 
v. Dennison, 12 Wis. 402 ; Hale v. Mer- 
rill, 27 Vt. 738 ; Nichols: v. Brunswick, 
3 Cliff. 88 ; Parker v. Martin, 3 Pitts. 
1 66 ; Grub v. Simpson, 6 Heisk. 92 ; 
Delcomyn v. Chamberlin, 48 How. Pr. 
409 ; Stratton v. Upton, 36 N. H. 581 ; 
see Howes v. Barber, 18 Q. B. 588. 

It seems a co-defendant who attended 
Vol. XXIX.— 34 



solely as a witness may recover ; Barry 
v. McGrade, 14 Minn. 286 ; so if the 
plaintiff call the defendant ; Harvey v. 
Tebbult, 1 J. & W. 197 ; Goodwin v. 
Smith, 68 Ind. 301 ; Leeds v. Amherst, 
14 Sim. 357 ; Young v. English, 7 Beav. 
10 ; see Hutchins v. Hutchins, Ir. Law 
Rep., 10 Eq. 453. If an attorney refuse 
obedience to a subpoena he can be pun- 
ished for contempt as a witness only, and 
cannot be deprived of his office as attor- 
ney ; Com. v. Newman, 2 Phila. 262. 

If an attorney bears any other rela- 
tion to the subject-matter of the suit, e. g. 
as an agent, auctioneer, &c., the court 
will not exercise summary jurisdiction 
over him : Cocks v. Harman, 6 East 
404; Grubb's Case, 5 Taunt. 206; 
Edwards v. Hodding, Id. 815 ; Toms $■ 
Moore's Case, 3 Ch. Cham. 41 ; see 
Dickson v. Wilkinson, 4 De G. & J. 
508 ; Carroll's case, 2 Ch. Cham. 323 ; 
Allen v. Aldridge, 5 Beav. 401 ; Rawes 
v. Rawes, 7 Sim. 624 ; Weeks on Attor- 
neys, H 77, 94 ; Smith v. McLendon, 59 
Ga. 523; Pennock v. Fuller, 41 Mich. 
153 ; 17 Am. Law Reg. N. S. 759 and 
note. 

An attorney who is a party to a suit 
is entitled to recover his costs ; Gugy v. 
Brown, Law Rep., 1 P. C. 411, revers- 
ing s. c. 1 1 Low. Can. 409 ; Jervis v. 
Dewes, 4 Dowl. P. C. 764. 

He can recover nothing for loss of 
time ; Pritchard v. Walker, 3 C. & P. 
212; Collins v. Godefroy, 1 B. & Ad. 
959 ; see Corley v. Moore, Glassc. 336 ; 
Severn v. Olive, 3 Irish Law Rec. 193. 

He is not obliged to pay for a plea 
where he himself is plaintiff; Anon., 
Sayer 77. 

The institution of county courts does 
not destroy an attorney's privilege as to 
suing and being sued in his own court, 
and subject him to costs for not recover-' 
ing more than the amount recoverable in 
the inferior court ; Lewis v. Hance, 5 
D. & L. 641 ; 11 Q. B. 921 ; Jeffreys r. 
Beart, Id. 646 ; Jones v. Brown, 2 
Exch. 329 ; Johnson v. Bray, 2 B. & B. 
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698 ; Borradaile v. Nelson, 14 C. B. Walsh v. Sackrider, 7 Id. 537 ; Foster 
655 ; but see Bailey's Case, 1 Johns, v. Garnsey, 13 Id. 465 ; Wood v. Gib- 
Cas. 32 ; Varian v. Ogilvie, 3 Johns, son, 1 Cow. 597 ; Draper v. Beasley, 8 
450 ; £<«</<on t. Hubbard, 6 Id. 332 ; U. C. Q. B. 260. 

John H. Stewart. 



Supreme Court of Errors of Connecticut. 
FRANK F. COOK v. LUCIUS M. JOHNSON. 

The plaintiff for a sufficient consideration bought of the defendant his business as 
a dentist, and the latter executed a contract not to practice dentistry " within a 
radius of ten miles of Litchfield." The town of Litchfield has an extensive terri- 
tory and an irregular outline, and contains the village of Litchfield, in which the 
defendant dwelt and had his office at the time, and where the contract was drawn 
and executed. Held, that the above expression meant ' ' within ten miles of the 
centre of the village of Litchfield." 

And held, that the contract was not void in not fixing a period within which the 
defendant was not to practise dentistry within those limits. 

It seems that where such a contract is reasonable when made, subsequent circum- 
stances, such as the covenantee's ceasing to do business, do not affect its operation. 

Petition for aji injunction against the practise of dentistry by 
the respondent. Decree for petitioner and motion for a new trial 
by the respondent. 

S. B. Q-raves, in support of the motion. 

C. B. Andrews and M B. Kellogg, contra. 

The opinion of the court was delivered by 

Loomis, J. — The questions presented by the respondent's motion 
for a new trial depend on the validity and construction of the 
following contract : 

"Litchfield, Connecticut, April 2d 1874. 

I this day sell and convey, to Frank F. Cook, all the furniture 
and fixtures in the rooms over Dr. Beckwith's drug store ; also my 
good-will ; and do agree and bind myself not to practise dentistry 
within a radius of ten miles of said Litchfield. And for the con- 
sideration above named have this day received one hundred dollars 
from Frank F. Cook's hand. 

L. M. Johnson." 

As this belongs to the class of contracts in restraint of trade, 
three requisites are essential to its validity. 1st. It must be 



